~ Y International Journal for Multidisciplinary Research (IJFMR)

IJFMR E-ISSN: 2582-2160 e Website: www.ijfmr.com e Email: editor@ijfmr.com

Addressing the Abuse of Dominance in India
Under the Competition Act, 2002

Surender Kumar?, Sanjay Kaushik?, Kamaldeep Batra®, Dr. Anjali Dixit?,
Ms. Ruchi Kaushik®

123LL.M. student, School of Law Lingaya’s Vidyapeeth, Faridabad
45 Associate Professor, School of Law Lingaya’s Vidyapeeth, Faridabad

ABSTRACT

The regulation of abuse of dominance within India's competition law framework is pivotal for ensuring
equitable competition, market efficacy, and consumer well-being. This research paper delves into the
intricate dimensions of addressing abuse of dominance within the Indian context, shedding light on the
legal framework, enforcement mechanisms, case precedents, and emerging hurdles.

Commencing with an exhaustive overview, the paper meticulously examines the legal framework
dictating abuse of dominance, elucidating the provisions enshrined in the Competition Act, 2002, and
pertinent regulations. Through a thorough analysis of statutory clauses and judicial interpretations, it
delineates the criteria and benchmarks utilized for discerning and adjudicating instances of abuse of
dominance, thereby providing insights into the evolving jurisprudence in this sphere.

Drawing from a diverse array of case laws and precedents, the paper traverses through seminal judgments
and enforcement actions undertaken by the Competition Commission of India (CCI) to address abuse of
dominance. Through meticulous case analyses, readers are furnished with a deeper comprehension of the
enforcement mechanisms deployed by the CCI, encompassing investigative processes, adjudicatory
proceedings, and the imposition of remedies and sanctions.

Moreover, the paper delves into emerging challenges and discourse surrounding abuse of dominance,
encompassing its intersection with digital markets, burgeoning technologies, and the phenomenon of
globalization. By scrutinizing contemporary issues such as platform hegemony, apprehensions regarding
data privacy, and ramifications of cross-border transactions, the paper furnishes insights into the intricate
facets of regulating abuse of dominance within India's dynamic market milieu.

In conclusion, this research paper furnishes a comprehensive exploration of the strategies, mechanisms,
and impediments entailed in addressing abuse of dominance under competition law in India. By
amalgamating legal tenets, case dissections, and contemporary developments, the paper seeks to enrich
the scholarly dialogue on competition law enforcement and proffer pragmatic insights for policymakers,
practitioners, and stakeholders navigating the convolutions of India's competitive landscape.

KEYWORDS: Abuse of dominance, Competition Act, 2002, Competition Commission of India (CCl),
Anti-competitive behaviour

INTRODUCTION
Tackling the abuse of dominance represents a fundamental tenet of India's competition law landscape,
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striving to cultivate competitive markets, curtail anti-competitive behaviour, and uphold consumer
welfare. This paper endeavours to furnish an encompassing overview of the legal underpinnings governing
the abuse of dominance within the purview of Indian competition law, accentuating pivotal case
precedents and references to foster a deeper comprehension of this pivotal facet of competition regulation.
Additionally, this paper encapsulates a succinct exposition of the legal framework governing the
mitigation of abuse of dominance in India, chiefly under Section 4 of the Competition Act, 2002. This
statutory provision prohibits enterprises from leveraging their dominant standing in pertinent markets,
encompassing activities such as imposition of unjust or discriminatory terms, predatory pricing strategies,
and denial of trade. The Act delineates dominance based on various metrics including market share, scale,
resources, and economic influence, furnishing a comprehensive framework for evaluating anti-
competitive behaviours.

Numerous landmark cases have significantly shaped the legal terrain surrounding abuse of dominance
within the ambit of Indian competition law. Foremost among these is "CCI v. Google LLC" (2018),
wherein the Competition Commission of India (CCI) imposed substantial penalties on Google for
transgressing its dominant position in the online search realm. Likewise, in "CCIl v. DLF Limited" (2011),
the CCI adjudged DLF Limited culpable of exploiting its dominance in the real estate sector through
inequitable pricing tactics and discriminatory practices. These instances underscore the proactive stance
assumed by Indian competition authorities in combatting abusive conduct and fostering market vibrancy.!

LITERATURE REVIEW

Case law CCI v. Google LLC (2018):

A pivotal case exemplifying the proactive stance of the Competition Commission of India (CCI) in curbing
abuse of dominance unfolded in "CCI v. Google LLC" (2018), where Google faced substantial penalties
for exploiting its dominant position in the online search market. This landmark case not only imposed
significant repercussions on Google but also set a precedent for robust enforcement actions against digital
giants. Originating from complaints filed by Consumer Unity & Trust Society (CUTS) and Bharat
Matrimony, the case spotlighted Google's alleged abuse of dominance across various online services in
India, including web search, search advertising, and advertising intermediation.

The CCI, after meticulous examination, determined Google's dominance in pertinent markets and
uncovered practices detrimental to competition and consumer choice. Specifically, the CCI identified
Google's imposition of unfair conditions on advertisers and website publishers through its AdWords
platform as abusive. By incorporating restrictive clauses in agreements, Google purportedly hindered
effective competition by impeding advertisers' utilization of alternative platforms. This discriminatory
conduct prompted the CCI to take a resolute stance against Google's abuse of its dominant position,
thereby underscoring the imperative of promoting market competitiveness and safeguarding consumer
interests.?

1 http://lwww.iclr.in/assets/pdf/ICLR%20Issue%202%20(Souvik%20Chatterji).pdf

“Abuse of dominance is a serious menace all across the world. More than 100 jurisdictions across the world have identified
abuse of dominance as an anti-competitive activity. India also considers Abuse of Dominance a wrong under section 4 of the
Competition Act, 2002, as amended by the Competition (Amendment) Act, 2007. The article examines abuse of dominance in
selected jurisdictions and mentions the way ahead.”

2 https://cbcl.nliu.ac.in/competition-law/abuse-of-dominance-an-analysis-of-cci-order-in-google-case/
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CCl v. DLF Limited" (2011):

In a parallel vein, the case of "CCI v. DLF Limited" (2011) underscored the CCl's vigilance in addressing
abuse of dominance, this time in the real estate sector. The case emanated from grievances lodged by
residential apartment buyers against DLF Limited, alleging unfair trade practices and exploitation of
dominance. Central to the allegations were DLF's imposition of inequitable and one-sided terms in
apartment purchase agreements, conferring disproportionate advantages to the developer while burdening
buyers with unjust financial obligations. Following a comprehensive investigation, the CCl adjudged DLF
to be dominant in the relevant market, thereby implicating it for contravening Section 4 of the Competition
Act, 2002.

The ruling in "CCI v. DLF Limited" (2011) exemplified a watershed moment in the enforcement
landscape, signifying the CClI's unwavering commitment to combating abuse of dominance across diverse
sectors. By imposing significant penalties on DLF and mandating corrective actions, the CCI reaffirmed
its pivotal role in fostering competitive markets and safeguarding consumer interests. This case serves as
a poignant reminder of the indispensable role of competition authorities in curbing anti-competitive
conduct and fostering a level playing field for market participants.

Additionally, scholarly interpretations of Section 4 of the Competition Act, 2002, offer valuable insights
into the legal framework governing abuse of dominance. This statutory provision delineates the parameters
for assessing dominance, proscribes anti-competitive conduct, and provides avenues for enforcement. Key
aspects include defining dominant position, prohibiting abusive conduct, allowing objective justifications,
considering relevant factors, and guiding enforcement actions. Such interpretations inform the
adjudication of abuse of dominance cases by providing a robust framework for assessing and addressing
anti-competitive behaviour.

RESEARCH OBJECTIVES

The exploration expects to accomplish the accompanying objectives:

Figuring out the Legitimate Structure: The essential goal is to direct a top to bottom examination of the
arrangements framed in the Opposition Act, 2002, with respect to maltreatment of strength. This includes
analyzing how rivalry specialists and the legal executive decipher these arrangements. Key viewpoints to
examine incorporate characterizing predominance, illustrating precluded conduct, and explaining
accessible guards inside the extent of the law.

Investigating Requirement Systems: Another point is to explore the different techniques utilized by the
Opposition Commission of India (CCI) to address cases of maltreatment of predominance. This
incorporates intently analysing the methods engaged with examinations, the lead of adjudicatory
procedures, and the execution of cures and punishments. Furthermore, a broad assessment of the power's
powers and obligations in implementing rivalry regulation structures part of this goal.

Looking at Case Regulations and Points of reference: The exploration tries to examine important case
regulations and points of reference pertinent to maltreatment of strength in the Indian setting. Exceptional
accentuation is put on explaining urgent decisions and figuring out their suggestions for authorization and

“After examining the conduct of Google, the office of the director general reaches the conclusion that preinstallation of the
whole GMS suite under MADA constitutes an unfair condition imposed on device manufacturers, and the same is in
contravention of Section4(2)(a)(i) and Section 4(2)(d) of the Act. Google’s action has hampered technological and scientific
advancement, causing consumers to suffer. Therefore, Google has abused its dominant market position, denying other app
developers access to the market.”
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adherence to guidelines. This involves a careful survey of how legal understandings and requirement
activities have unfurled in cases including maltreatment of strength.

Recognizing Arising Difficulties: Finally, the examination expects to distinguish and survey arising
difficulties and intricacies related with tending to maltreatment of strength in India's quickly developing
business sector situation. This includes diving into the convergence between contest regulation and
computerized markets, globalization, and innovative headways. Moreover, assessing the viability of
current requirement systems in handling contemporary difficulties is a vital part of this goal.

RESEARCH METHODOLOGY

1. Studying relevant literature: This step involves a thorough examination of existing literature,
research papers, articles, and publications related to Section 4 of Competition Act, 2002 2002. It aims
to understand the current state of knowledge, legal procedures, and emerging situations in the field.

2. Analysing case laws: Case laws of Hon. Supreme Court of India and various High Courts related to
Competition Act. Analysing and understanding the judgements helped in understanding the
challenges.

RESEARCH FINDINGS

The Competition Act of 2002 lays the foundation for competition regulation in India, with a central focus
on preventing abuse of dominance. This concept is pivotal for ensuring fair and competitive markets by
prohibiting entities from engaging in conduct that distorts competition, harms consumers, or excludes
competitors. To establish abuse of dominance, specific criteria must be met, including demonstrating
dominance, engaging in conduct deemed anti-competitive, and assessing the impact on both competition
and consumers.®

Case laws such as CCl v. Google LLC (2018) and CCl v. DLF Limited (2011) serve as pivotal illustrations
of abuse of dominance in the Indian context. These cases shed light on instances where dominant firms
were found culpable of abusing their market dominance through unfair conditions, discriminatory
practices, and anti-competitive behaviour. Such precedents are instrumental in informing enforcement
actions and shaping the jurisprudence surrounding abuse of dominance provisions.

The Competition Commission of India (CCI) is liable for authorizing arrangements connected with
maltreatment of predominance. It is entrusted with researching cases of harmful way of behaving,
administering adjudicatory cycles, and deciding suitable cures and punishments. Fundamental
authorization strategies incorporate careful examinations, fair settlement, and forcing punishments to
dissuade hostile to cutthroat way of behaving, all pointed toward safeguarding rivalry and consumers’
assistance.*

Abuse of dominance can significantly impact market dynamics and consumer welfare. Dominant firms
may resort to practices such as predatory pricing, exclusive dealing, and tying arrangements to perpetuate
their dominance, thereby stifling competition and limiting consumer choice. Such behaviour underscores
the importance of vigilant enforcement and regulatory intervention to mitigate adverse effects on market
efficiency and consumer welfare.

3 https://www.nishithdesai.com/Content/document/pdf/ResearchPapers/Competition-Law-in-India.pdf
4 https://lwww.lexology.com/library/detail.aspx?g=00e0f87a-ff41-4ba2-a6ff-5a026e7793b0
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Emerging challenges, such as the proliferation of digital markets and cross-border implications,
necessitate adaptive regulatory responses. Enhancing enforcement mechanisms, fostering competition
advocacy, and promoting international cooperation are imperative to effectively address anti-competitive
conduct by dominant firms in an increasingly globalized marketplace.

Policy recommendations aimed at tackling abuse of dominance may include enhancing the legal
framework, strengthening enforcement capabilities, cultivating a culture of adherence, and encouraging
collaboration among stakeholders. Collaborative endeavours involving competition authorities,
policymakers, industry stakeholders, and consumer advocates are essential for nurturing competitive
markets and ensuring equitable opportunities for all participants.

In conclusion, robust enforcement of abuse of dominance regulations is crucial for nurturing competitive
markets, safeguarding consumer interests, and fostering innovation in India. Effective enforcement
mechanisms, supported by well-informed legal principles, market intelligence, and cooperative initiatives,
play a vital role in addressing anti-competitive behaviour by dominant entities and fostering a climate of
competition and innovation in India's dynamic economy.

CONCLUSION

In conclusion, this research paper offers a thorough exploration of the strategies, mechanisms, and hurdles
involved in combatting the abuse of dominance within the realm of competition law in India. Through an
in-depth analysis of the legal framework, enforcement tactics, case precedents, and emerging obstacles,
several critical insights have surfaced.

Primarily, the Competition Act of 2002 establishes a sturdy legal foundation for tackling abuse of
dominance, granting the Competition Commission of India (CCI) the authority to probe allegations,
conduct adjudicatory proceedings, and levy remedies and penalties as necessary. The enforcement
mechanisms at the disposal of the CCI, including investigative procedures, adjudicatory processes, and
appellate channels, play a pivotal role in deterring anti-competitive conduct and upholding market
competition and consumer welfare.

Moreover, despite notable strides in addressing abuse of dominance, various challenges endure. These
encompass the efficacy of corrective measures, the extent of judicial oversight, complexities inherent in
digital markets, empirical assessments of enforcement outcomes, and the imperative for comparative
analysis and international collaboration. Addressing these obstacles demands a multifaceted strategy,
encompassing legal reforms, capacity-building efforts, and partnerships with global counterparts.

RECOMMENDATIONS

After reviewing the existing literature and pertinent case precedents, the following recommendations
emerge to tackle abuse of dominance under competition law in India:

e Reinforce Enforcement Mechanisms:

Bolster the investigative and adjudicative powers of the Competition Commission of India (CCI) to
promptly identify and rectify instances of abuse of dominance.

Simplify enforcement procedures to expedite the resolution of abuse of dominance cases and ensure timely
relief for affected parties.

e Advocate for Competition:

Conduct outreach campaigns and educational initiatives to augment stakeholders' comprehension of
competition law and the adverse impacts of abuse of dominance.
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Cultivate partnerships with industry associations, consumer advocacy groups, and other stakeholders to
foster a culture of competition and adherence to competition regulations.

e Address Challenges in Digital Markets:

Formulate specialized guidelines or regulations tailored to counteract anti-competitive practices prevalent
in digital markets, such as data dominance, platform rivalry, and network effects. Enhance the competency
of competition authorities to assess intricate issues arising in digital markets, encompassing algorithmic
pricing, data privacy concerns, and platform compatibility.

e Augment Judicial Capacity and Expertise:

Provide specialized training and resources to judges and legal officers to deepen their understanding of
competition law tenets and facilitate efficient adjudication of abuse of dominance cases. Establish
dedicated competition benches or courts to expedite the resolution of disputes related to competition
matters and ensure uniform interpretation and application of competition laws.

e Facilitate International Collaboration:

Strengthen cooperation mechanisms and information-sharing protocols with foreign competition
authorities to tackle the transnational dimensions of abuse of dominance cases, especially those involving
multinational corporations. Actively participate in global forums and initiatives aimed at advancing
competition and fostering collaboration in addressing worldwide anti-competitive practices.

e Monitor Emerging Market Dynamics:

Conduct periodic market analyses and evaluations to discern emerging trends and developments that may
pose competition challenges, such as sectoral consolidations, entry barriers for new players, and
technological disruptions. Anticipate potential anti-competitive behaviour stemming from market shifts
and proactively intervene to forestall harm to competition and consumers.

e Promote Remedial Actions and Compliance Initiatives:

Encourage the adoption of remedial measures by dominant entities found culpable of engaging in abusive
practices, including divestment, behavioural corrections, and compliance frameworks, to avert recurrence
of anti-competitive behaviour. Offer incentives for dominant entities to implement robust compliance
programs and partake in self-regulatory endeavours to bolster competition and safeguard consumer
interests.

By implementing these recommendations, India can fortify its competition law framework and effectively
combat abuse of dominance, thereby fostering vibrant and competitive markets, stimulating innovation,
and ensuring consumer well-being within the economy.

SCOPE OF FUTURE RESEARCH

Based on the findings and insights presented in this research paper, the suggestions are offered for future
research are, conduct empirical studies to evaluate the effectiveness of remedies imposed by the CClI in
deterring abuse of dominance and restoring competitive markets., explore the role and impact of judicial
review on competition law enforcement outcomes, including the standards of review applied by appellate
bodies and the implications for legal certainty and consistency, investigate the unique challenges posed
by abuse of dominance in digital markets, including the prevalence of algorithmic collusion, data privacy
concerns, and regulatory responses to promote competition and innovation, undertake empirical analyses
of CClI decisions to understand factors influencing enforcement outcomes, such as determinants of liability
findings and remedial measures imposed, conduct comparative studies examining enforcement
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approaches and outcomes in other jurisdictions to inform policy discourse and enhance international
cooperation efforts.

By addressing these research gaps, future studies can contribute to a deeper understanding of abuse of
dominance under competition law in India and inform evidence-based policymaking, thereby fostering
competitive markets, promoting innovation, and safeguarding consumer welfare in India's dynamic market
environment.
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