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Abstract 

The widening gap in conventional military capabilities between State forces and non-state armed groups 

in contemporary armed conflicts has enabled a significant degree of asymmetrical warfare. As the weaker 

conflict parties increasingly resort to norm-bending strategies and tactics to exhaust and demoralise their 

stronger adversaries, the normative framework to regulate the conduct of hostilities under international 

humanitarian law comes under severe stress. Consequently, this Paper revisits the Afghan armed conflict 

during the involvement of international forces to investigate the resilience of relevant norms during the 

hostilities and draw valuable lessons for other ongoing armed conflicts. Leveraging a doctrinal research 

approach, this Paper, amongst other points, advocates that State forces adopt creative use of force authority 

that mitigates the challenge of distinguishing members of non-state armed groups from ordinary civilians 

in their targeting decisions. Furthermore, this Paper highlights the need for adequate fidelity to the texts 

of relevant legal norms when assessing the lawfulness or otherwise of conflict parties' contentious conduct. 
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1. Introduction 

On 31 August 2021, President Biden announced a formal end to direct international military operations in 

Afghanistan.1 Although the President's description of the Afghanistan conflict as the 'forever war'2 is 

hyperbolic, the United States was militarily involved in the War longer than it did in the two World Wars 

of the 20th Century and the Vietnamese conflict combined.3 The Afghanistan conflict arguably started as 

an international armed conflict (IAC) on 7 October 2001.4 On that day, the United States and its allies 

initiated military operations against the Islamic Emirate of Afghanistan, known colloquially as the Afghan 

Taliban, for harbouring members of the Al-Qaeda transnational terrorist organisation.5 At this time, the 

Afghan Taliban exercised at least de facto governmental authority over most of the territory of 

Afghanistan.6 However, with the collapse of the Afghan Taliban government in December 2001 and the 

establishment of a transitional power-sharing administration in June 2002 by an emergency Loya Jirga or 

grand national assembly, the conflict transformed into a non-international armed conflict (NIAC).7 

 
1 The United States, The White House, 2021.  
2 The United States, The White House, 2021.   
3 Whitlock, 2021, p. XII (Forward).  
4 Schmitt, 2009, pp. 307-308.  
5 Council on Foreign Relations, 2021.  
6 Geiss and Siegrist, 2011, p. 14.  
7 Schmitt, 2009, pp. 307-308.  
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The human and material costs of the two-decades-old Afghanistan conflict have been significant. The 

'Costs of War' programme of the Watson Institute for International and Public Affairs at Brown University 

estimates that the United States alone spent about 2.313 trillion US Dollars on the armed conflict.8 This 

estimate excludes future interest payments on public borrowings and the cost of veterans' care.9 

Additionally,  the 'Costs of War' programme estimates that about 176,000 deaths have directly resulted 

from the armed conflict in Afghanistan between October 2001 and August 2021.10 Non-combatants 

represent a significant proportion of these deaths. In addition, these casualty estimates do not include more 

likely deaths resulting from the collapse of social services11 or mental health problems12 arising from the 

armed conflict. 

The above-cited estimates on the human and material costs of the decades-old hostilities in Afghanistan 

are even more remarkable considering the key actors in the armed conflict, particularly during its NIAC 

phase. On one side of the War was the nation with the most powerful armed forces and the most potent 

military Alliance globally: the United States and the North Atlantic Treaty Organization (NATO).13 After 

the conflict became a NIAC, these international forces supported the internationally recognised 

Government of Afghanistan.14 On the other side of the armed conflict were organised armed groups 

(OAGs).15 The prominent OAGs in the Afghan armed conflict during its NIAC phase were the Afghan 

Taliban,16 the Haqqani Network,17 and the Islamic State of Khorasan Province, known colloquially as the 

ISIS-K.18 Undoubtedly, the strategic missteps of successive Afghan governments and their powerful 

international backers would continue to be dissected by commentators for years.19 In addition, the 

respective roles of regional powers like Pakistan, Iran, Turkey, and Russia would understandably feature 

in any detailed post-mortem analysis of the Afghan conflict.20 

Notwithstanding, the decisive role played by asymmetrical warfare in bringing about the chaotic departure 

of the United States and NATO forces and the swift collapse of the Afghan government cannot be 

overemphasised. The preceding argument is because OAGs in the Afghan conflict extensively resorted to 

unconventional or asymmetric means and methods of warfare to counteract their State adversaries' 

overwhelming conventional military superiority.21 From a military perspective, such an asymmetric 

approach involves, for instance, the perfidious use of suicide and non-suicide-delivered improvised 

explosive devices, human shielding, deliberate targeting of civilians, etc.22 For most asymmetric parties 

in contemporary armed conflicts, like the Afghan Taliban, the end23 justifies the means. A stark reminder 

of this fact was an event organised by the current Afghan Taliban government after the departure of 

international forces to honour the 'sacrifices' of its suicide bombers during the Afghan conflict.24 

 
8 Brown University, Watson Institute for International and Public Affairs, 2021a.  
9 Brown University, Watson Institute for International and Public Affairs, 2021a.   
10 Brown University, Watson Institute for International and Public Affairs, 2021a.   
11 Physicians for Social Responsbility, 2015, p. 69.  
12 Brown University, Watson Institute for International and Public Affairs, 2021b.  
13 Bell and Illiyas, 2014, pp. 11-12.   
14 Bell and Illiyas, 2014, pp. 3-4.   
15 Bell and Illiyas, 2014, pp. 7-10.  
16 Maizland, 2021.  
17 Smith, 2021.  
18 Wilson Center, 2021.  
19 Whitlock, 2021.  
20 Bell and Illiyas, 2014, pp. 16-27.  
21 Geiss and Siegrist, 2011, pp. 17-19.  
22 Geiss, 2006, pp. 763-766.  
23 BBC, 2021a.  
24 Gibbons-Neff et al., 2021.  
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Furthermore, ISIS-K continues to utilise the same asymmetrical strategies to challenge the Afghan 

Taliban's capacity to govern nationally in a continuation of the Country's NIAC.25  

However, from the standpoint of international humanitarian law (IHL), these asymmetrical means and 

methods of warfare involve a deliberate and systematic distortion of the normative boundaries set for 

conflict parties.26 This distortion, in turn, results in diminished protection for civilians and persons hors 

de combat. Therefore, it is unsurprising that the asymmetrical approach by the various OAGs in the Afghan 

conflict accounted for a significant proportion of civilian deaths and injuries.27  

As asymmetrical warfare is inherent to NIACs,28 the Afghan scenario replicates most contemporary armed 

conflicts.29 Thus, it has become necessary to evaluate the resilience of, and gaps in, the normative 

framework to regulate the conduct of hostilities involving asymmetrical parties through the prism of the 

Afghan armed conflict. As the relevant fundamental IHL norms discussed in this Paper have attained 

customary status,30 delineating the rules for IACs from those for NIACs becomes a moot point unless the 

context requires differential treatment. However, it is appropriate first to explore the essence of 

asymmetrical warfare.  

 

2. Conceptualising Asymmetrical Warfare 

The idea of conflict parties seeking to exploit the weakness of their adversaries through unconventional 

means runs through the history of human warfare. Thus, a common asymmetrical thread arguably runs 

from the Battle of the Teutoburg Forest between the legionnaires of the Roman Empire and Germanic 

tribes in 9 AD31 through the Battle of Agincourt in 1415 between French armoured calvary and English 

archers32 to the Afghan armed conflict between powerful regular armed forces and OAGs in the 21st 

Century.33 

Unsurprisingly, attempts to conceptualise asymmetrical warfare's apparently 'impenetrable terrain'34 also 

have a long history. For instance,  Sun Tzu, the ancient Chinese military strategist, used the following 

analogy: 'now an army may be likened to water, for just as flowing water avoids the heights and hastens 

to the lowlands, so an army avoids strength and strikes weakness.'35 In 2000, the Joint Warfare of the 

Armed Forces of the United States described asymmetric threats thus: 'a timeless and fundamental 

principle of the profession of arms [which avoids] the strengths and focus on the vulnerabilities.'36 A year 

later, Metz and Johnson II conceptualised asymmetric warfare as 'acting, organising and thinking 

differently than opponents in order to maximise one's advantages [and] exploit an opponent's 

weaknesses.'37 

A necessary deduction from the above conceptualisations of asymmetrical warfare is that exploiting the 

vulnerabilities of a stronger adversary can manifest in infinite forms. For instance, concerning the terrorist 

attacks of 11 September 2001, Air Force General Richard Myers stated: 'You hate to admit it, but we 

 
25 Yawar et al., 2024.  
26 Geiss, 2006, pp. 760-763.  
27 United Nations Assistance Mission in Afghanistan (UNAMA), 2019, pp. 18-32.  
28 Von Heinegg, 2021, para. 17.  
29 Bellal, (ed.), 2019, pp. 32-35.  
30 Schmitt and Widmar, 2014, pp. 381-382.  
31 Myles, 2019.  
32 Editors of History.com, 2020.  
33 BBC, 2021b.  
34 Geiss, 2006, p. 759.  
35 Sun Tzu, 1971, p. 101.  
36 The United States, Joint Chiefs of Staff, 2000, p. II-3.  
37 Metz and Johnson II, 2001, p. 5.  
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hadn't thought about this.'38 In many contemporary armed conflicts, stronger parties' fear of possible 

political and legal fallout from conducting operations that do not adhere to IHL's normative constraints is 

exploited as a 'weakness' by their militarily disadvantaged adversaries with no similar scruples about the 

law.39 

Furthermore, the advent of the internet and a 24-hour news cycle practically gives anyone the ability to 

broadcast instant and unfiltered information, and it has motivated contemporary conflict parties who are 

weak in conventional military capabilities to favour an asymmetrical strategy of exhaustion and 

demoralisation for instance, through indiscriminate terror attacks, above all else.40 Hence, as ordinary 

Afghan civilians have since discovered,41 no normative lines are beyond being crossed by an asymmetrical 

conflict party to achieve Thorton's formula for strategic success: impact = shock x damage x visibility.42 

 

3. International Humanitarian Law during the Afghan Armed Conflict 

In June 1859, Jean-Henri Dunant witnessed the humanitarian fallout of the Battle of Solferino.43 

Afterwards, Dunant asked a timeless question: '[i]s it not a matter of urgency, since unhappily we cannot 

always avoid wars, to press forward in a human and truly civilised spirit the attempt to prevent, or at least 

to alleviate, the horrors of war?'44 

In answer to Dunant's question, IHL has evolved since the 19th Century to constrain the conduct of 

hostilities and thereby 'conciliate the necessities of war with the laws of humanity.'45 Three principles form 

the bedrock of this legal constraint: the principles of distinction and proportionality and attack precautions. 

Unfortunately, as in other contemporary armed conflicts, the Afghan War severely tested the resilience of 

these core IHL principles through asymmetrical warfare.  

3.1. The Identity Challenge 

During the Afghan War, the principle of distinction was anything but 'intransgressible'46 by conflict 

parties. A few illustrations of this opening point will suffice. The Afghan Taliban's Layha or Code of 

Conduct advocates for its fighters to blend in with the local civilian population to enhance operability.47 

The Afghan Taliban's attitude towards the principle of distinction was reflective of the general practice 

amongst OAGs during the armed conflict. The refusal by these armed groups to distinguish themselves 

from civilians was also in tune with Mao Tse-Tung's prescription that insurgents use the civilian populace 

much in the same way a fish would use a water body for its survival.48  

Consequently, the targeting policies of the Afghan armed forces and their international allies constantly 

struggled between fighting the OAGs and keeping incidental civilian losses low.49 For instance, this tricky 

balancing act manifested in the United States Rules of Engagement for its Operation Enduring Freedom 

(RoE-OEF) in Afghanistan. The RoE-OEF required troops in combat to engage an individual only where 

they are a 'likely and identifiable threat (LIT)'.50 In contrast, opposing forces in symmetrical conflicts are 

often declared hostile before starting the military engagement. The advantage of this en-bloc declaration 

 
38 Corbin, 2003, p. 115.  
39 Arreguin-Toft, 2005, p. xi.   
40 Pfanner, 2005, p. 153; Thorton, 2007, pp. 12-13.  
41 UNAMA, 2018.  
42 Thornton, 2007, p. 10.  
43 Dunant, 1862, pp. 8-9.  
44 Dunant, 1862, p. 127.  
45 St Petersburg Declaration relating to Explosive Projectiles, 138 Consolidated Treaty Series 297, p. 69, 1868.   
46 Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion), I.C.J. Reports, 1996, p. 226, para. 79.  
47 Munir, 2011, annex p. 119, para. 81.  
48 Mao Tse-Tung, 2017, pp. 92-93.  
49 Schmitt, 2009, pp. 313-317.  
50 The United States, The United States Army Judge Advocate Centre for Law and Military Operations, 2004, p. 100.  

https://www.ijfmr.com/


 

International Journal for Multidisciplinary Research (IJFMR) 
 

E-ISSN: 2582-2160   ●   Website: www.ijfmr.com       ●   Email: editor@ijfmr.com 

 

IJFMR240425384 Volume 6, Issue 4, July-August 2024 5 

 

is that targeting becomes status-based without the need to establish hostile intent or act before each 

engagement scenario.51 

However, during the Afghan armed conflict, declaring the Afghan Taliban or any other participating 

OAGs as a hostile force would have been meaningless as it is not easy to distinguish members of 

'amorphously defined'52 OAGs from ordinary civilians. The LIT standard is a middle-road approach 

between a blanket declaration of hostile status and self-defence under the law-enforcement paradigm.53 

Yet, determining the parameters for isolating and engaging likely and identifiable threats within any 

civilian population was a continuous practical challenge for the regular armed forces involved in the 

conflict.54 As the mistaken targeting of an Afghan aid worker on 29 August 2021 showed, this identity 

challenge had dire consequences for ordinary Afghan civilians.55 

It is important to note that regular armed forces, particularly the special forces, were also guilty of not 

distinguishing themselves from ordinary Afghan civilians on some occasions.56 Furthermore, the United 

States Army manual on counterinsurgency tactics advocates frequent contact with local civilian 

populations to earn support for military operations.57 Similarly, provincial reconstruction teams (PRTs) 

blended troops with civilian humanitarian actors to help rebuild Afghan towns and villages after clearing 

OAGs from such places. However, this strategy meant that the PRTs operated in 'semi-permissive 

environments usually following open hostilities.'58 The sum effect of these population-centric 

counterinsurgency policies was that civilians, including independent humanitarian aid workers,59 faced a 

heightened risk of attacks from insurgents trying to dissuade Afghan civilians from cooperating with their 

State adversaries and not differentiating between governmental and non-governmental humanitarian 

actors.60  

Finally, regarding civilian objects, Afghan and international regular armed forces destroyed a significant 

number of civilian homes that the OAGs had booby-trapped61 against troops searching for insurgents. 

Unsurprisingly, the destruction of civilian homes, even though arguably done out of military necessity, 

did little to earn the support of affected local civilian populations.62 Additionally, Afghan security forces 

and their international partners targeted opium poppy farms and processing facilities to degrade a key 

source of funding for the insurgency in Afghanistan.63 Yet, despite their best efforts, Afghanistan 

accounted for 85 per cent of the total global production of opium in 2020.64 Furthermore, targeting opium 

poppy production infrastructure affected many Afghans whose livelihood depended on them,65 resulting 

in backlash and increased support amongst the civilian population for the OAGs.66 

The principle of distinction under IHL has two dimensions. First, civilians who do not directly participate 

in hostilities are not lawful targets.67 The second dimension of the principle of distinction is that civilian 

 
51 The United States, The United States Army Judge Advocate Centre for Law and Military Operations, 2004, p. 97.  
52 The United States, The United States Army Judge Advocate Centre for Law and Military Operations, 2004, p. 101.  
53 The United States, The United States Army Judge Advocate Centre for Law and Military Operations, 2004, p. 102.  
54 Schmitt, 2009, pp. 315-317.  
55 Aikins, 2021; Horton, Lamothe, and Demirjian, 2021.  
56 The United States, The United States Army Judge Advocate Centre for Law and Military Operations, 2004, p. 64-66.  
57 The United States, Headquarters Department of the Army, 2009, p. 3-20, para. 3-126.  
58 The United States, Centre for Army Lessons Learned, 2011, p. 1.  
59 Kelly and Rostrup, 2002.  
60 The European Union, European Asylum Support Office, Country of Origin Information Report, 2012.  
61 Shah and Nordland, 2010.  
62 Shah and Nordland, 2010.  
63 Glaze, 2007.  
64 United Nations Office on Drugs and Crime, 2021, p. 52.  
65 Landay, 2021.  
66 Clemens, 2021.  
67 Additional Protocol I, 17512 UNTS 1125 (p.3), 1977, Art. 48 and Art. 51; Additional Protocol II, 17513 UNTS 1125 (p.609), 1977, Art. 13; 

 Henckaerts and Doswald-Beck, 2005, p. 3, rule 1.     
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objects which do not meet the definition of a military objective are not lawful targets.68 Any violation of 

the principle of distinction is considered an international crime in both IACs and NIACs.69 The negative 

formulation of a 'civilian' in IHL as an individual who is not a member of the armed forces or OAG implies 

an obligation on conflict actors to distinguish themselves.70 Yet, the legal requirement for conflict actors 

to make themselves visible in IACs relates to enjoying combatant status only;71 it is not a constitutive 

element for armed forces membership.72 

Indeed, the United States Judge Advocate General has opined: [i]t is not a war crime for military personnel 

to wear civilian clothing…the intent to [commit perfidy], and not the wearing of civilian clothing, appears 

to be the gravamen of the prohibition.'73 However, although the Judge Advocate-General's argument may 

be on solid legal ground, the reality in armed conflicts like that in Afghanistan is that combatants wearing 

civilian clothes result in general erosion of the belief in the sanctity of the principle of distinction.74  

There exists no combatant status in NIACs. Yet, IHL does not bar targeting individuals based solely on 

their status in this species of armed conflict.75 This identity challenge is easily resolvable as it concerns 

targeting members of regular armed forces because they customarily wear uniforms no matter the legal 

qualification of the hostilities they are involved in.76 Conversely, targeting members of OAGs is 

problematic. For starters, state practice is ambiguous regarding their status as 'armed forces' in the same 

sense as State forces.77 More importantly, although members of OAGs are lawful targets who do not enjoy 

the protection accorded civilians in IHL and are therefore targetable by their adversaries merely based on 

status,78 the critical challenge is that most members of OAGs do not distinguish themselves from ordinary 

civilians in conflict theatres. To resolve this challenge, the ICRC suggested that only those members of an 

OAG 'whose continuous function is to take a direct part in hostilities'79 are lawful targets. According to 

the ICRC, proof of constant combat function is deducible from the open carrying of arms or wearing 

distinctive emblems.80 

However, some legal scholars81 have criticised the ICRC formula because it creates an unworkable 

dichotomy in which armed forces members are targetable based on their status per se. At the same time, 

based on the ICRC's proposition, their adversaries in OAGs will only be targetable based on their function 

within their group's organisational structure. Moreover, linking the open carrying of arms to membership 

of OAGs is unrealistic in a conflict theatre like Afghanistan. Afghans' carrying assault weapons is a 

cultural trend that does not automatically connect with the membership of any OAGs.82 Interestingly, it is 

essential to note that State practice accords a degree of legal protection to members of distinct political 

wings of OAGs.83 These members are lawful targets only when they engage in hostilities. Still, without 

an explicit legal requirement for visibility and with often amorphous organisational structures,84 

 
68 Additional Protocol I, 17512 UNTS 1125 (p.3), 1977, Art. 52; Henckaerts and Doswald-Beck, 2005, p. 25, rule 7.     
69 Rome Statute, 38544 UNTS 2187 (p.3), 1998, Art. 8(2)(b)(i), Art. 8(2)(b)(ii), Art. 8(2)(e)(i), Art. 8(2)(e)(iii) and 

 Art. 8(2)(e)(xii).  
70 Sandoz et al., (eds.), 1987, paras. 1914-1917.  
71 Third Geneva Convention, 972 UNTS 75 (p.135), 1949, Art. 4(A); Additional Protocol I, 17512 UNTS 1125 (p.3), 1977,    Art. 44.  
72 Additional Protocol I, 17512 UNTS 1125 (p.3), 1977, Art. 43.   
73 The United States, The United States Army Judge Advocate Centre for Law and Military Operations, 2004, p. 68.  
74 Sandoz et al., (eds.), 1987, para. 1921;  Kelly and Rostrup, 2002.  
75 Schmitt and Widmar, 2014, p. 391.  
76 Henckaerts and Doswald-Beck, 2005, pp. 12 and 385.  
77 Henckaerts and Doswald-Beck, 2005, p. 19; Von Heinegg, 2021, para. 17.  
78 Geiss and Siegrist, 2011, pp. 22-23; Schmitt and Widmar, 2014, pp. 385-386; Von Heinegg, 2021, para. 17.  
79 Melzer, 2009, p. 27.  
80 Melzer, 2009, p. 35.  
81 Watkin, 2010, pp. 683-686; Schmitt and Widmar, 2014, p. 387.  
82 Geiss and Siegrist, 2011, p. 23.  
83 Schmitt and Widmar, 2014, p. 387.  
84 Melzer, 2009, pp. 32-33.  
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distinguishing members of OAGs from innocent civilians for targeting remains an ever-present challenge 

in any asymmetrical armed conflict such as witnessed in Afghanistan.  

Unsurprisingly, some legal scholars85 have suggested the universal application of the self-defence standard 

under the law-enforcement paradigm in all armed conflicts to resolve the identity challenge in 

asymmetrical warfare. However, there is scant support for this proposition in state practice,86 mainly since 

IHL permits the use of lethal force in the first instance against lawful targets in any armed conflict.87 

Conversely, other scholars88 have advocated for the retooling of the 'direct participation in hostilities' 

standard under IHL to apply as a use of force authority for State forces seeking to overcome the challenge 

of successfully targeting members of OAGs while sparing ordinary civilians. Under a 'direct participation' 

authority, opposing forces in a NIAC can legally attack an individual as soon as there is sufficient evidence 

that they are engaged in 'actions that are, by their nature and purpose, intended to cause actual harm to the 

enemy.'89 

Although the scope of acts coming within the meaning of 'direct participation in hostilities' is unsettled in 

State practice,90 there is consensus that the qualifying acts include those occurring outside the battlefield 

but still capable of harming the enemy.91 Hence, it arguably makes operational sense in any conflict theatre 

that State forces would attack individuals responsible for supplying or assembling improvised explosive 

devices used against patrol convoys.92 To this Paper, the attraction of a use-of-force authority based on 

'direct participation' is its flexibility. In other words, targeting decisions based on this standard need not 

be grounded on in the targeted individual's membership of an OAG as the declared hostile forces authority 

would require, nor would there be a need to establish the imminence of the threat of harm from the targeted 

individual as a self-defence authority for the use of force would demand.   

Regarding civilian objects, the category of military objectives by use is quite relevant in asymmetrical 

warfare, where weak parties often use civilian structures as fire positions or bobby traps. Hence, once a 

conflict party uses a civilian structure for military action, it loses legal protection against attack.93 

However, the loss of protection only lasts as long as the utilisation of such civilian objects for military 

purposes.94 Additionally, even though its use renders it a legitimate target, any attack on a civilian object 

converted into a military objective must be considered in the attacker's proportionality assessment.95 

Finally, the Afghan and international forces' targeting of the opium poppy production and processing 

infrastructure was in line with an expansive interpretation of 'military objective'. For instance, the United 

States asserts that military objectives include 'economic objects of the enemy that indirectly but effectively 

support and sustain the enemy's war-fighting capacity.'96 As OAGs, like the Afghan Taliban, derived 

significant funds from opium production,97 the United States could justify targeting opium poppy farms 

based on its broad interpretation of legitimate military objectives. Interestingly, the United States has 

 
85 Brooks, 2004, p. 757; Abresch, 2005, pp. 757-760.   
86 Geiss and Siegrist, 2011, pp. 24-25.  
87 Schmitt, 2010b, pp. 41-43;   
88 Schmitt, 2009, p. 317; Bagwell and Kovite, 2016, pp. 37-38.   
89 United States of America, General Counsel of the Department of Defense, DoD Directive 2311.01E, 2023, pp. 236-237, para. 5.8.3.  
90 Henckaerts and Doswald-Beck, 2005, Rule 6, pp. 22-23; Pomper, 2012, pp. 189-190; Bagwell and Kovite, 2016, pp. 27-28.   
91 Bagwell and Kovite, 2016, p. 27; United States of America, General Counsel of the Department of Defense, DoD Directive 2311.01E, 2023, 

 p. 237, para. 5.8.3 and pp. 239-240, para. 5.8.3.1.    
92 Schmitt, 2009, p. 316; Bagwell and Kovite, 2016, pp. 4 and 18.   
93 Schmitt and Widmar, 2014, p. 393.  
94 Schmitt and Widmar, 2014, p. 394.  
95 Schmitt and Widmar, 2014, p. 393.  
96 The United States, Department of the Navy/Department of Homeland Security, 2007, p. 8-3, para. 8.2.5.  
97 Azami, 2021.  
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subsequently modified its stance on economic targets by introducing a 'causal link'98 element between 

such objects and their degree of contribution to the enemy's military advantage. Yet, some legal scholars 

have expressed concern about including economic activities as military objectives because it is a 

potentially slippery slope.99 Indeed, hospitals could be targeted based on the United States' position since 

these 'sustain' an armed forces' war-fighting capacity by maintaining troops' health. Hence, aside from 

targeting opium poppy farms in Afghanistan being a failure from strategic and tactical perspectives, it 

arguably has no basis in IHL. 

3.2. The Proproptionality Equation 

Afghanistan is a landlocked country roughly the size of Texas.100 It has a rugged mountainous terrain 

dotted by mostly rural settlements with inadequate road connections.101  The geography, coupled with the 

significant difficulty in distinguishing the members of OAGs from civilians on the ground, made the 

Afghan armed forces and their international supporters rely heavily on airpower during their involvement 

in the Afghan hostilities.102  However, the frequent resort to airstrikes, especially by the United States and 

NATO, was quite controversial from a humanitarian perspective throughout the armed conflict. For 

instance, in 2108, UNAMA stated that aerial operations accounted for most civilian harm attributable to 

pro-government forces.103  In 2008, Human Rights Watch (HRW) published a report entitled 'Troops in 

Contact: Airstrikes and Civilian Deaths in Afghanistan'. In the Report, HRW detailed specific instances 

in which airstrikes by international forces resulted in Afghan civilian deaths and injuries.104 

The HRW report is instructive for this Paper for two reasons. First, the instances of military engagements 

captured in the report typify the asymmetrical nature of the Afghan conflict. Secondly, HRW sought to 

overlay its interpretation of relevant IHL norms on the conduct of hostilities that led to the loss of civilian 

lives and civilian objects. Hence, the HRW report will form the backdrop for considering the challenge of 

the proportionality equation during the Afghan conflict. 

According to HRW, '[i]n one district, a senior British commander asked US Special Operations Forces to 

leave his district due to mounting civilian casualties caused when the US repeatedly called in airstrikes to 

rescue small numbers105 of special forces during firefights with insurgent forces.'106 In March 2007, the 

United States targeted a house in Nijrab District of Kapisa Province in an airstrike. The airstrike resulted 

in civilian deaths. In the section of its report regarding the circumstances of the airstrike, HRW commented 

that 'US forces knew civilians inhabited the house and that only two lightly armed fighters may have been 

present.'107 According to HRW, the incident in Nijrab District' raises serious concerns that the airstrikes 

violated the [IHL] prohibition against disproportionate attacks.'108 Finally, HRW opined that civilian 

casualties in Afghanistan mainly occurred in the context of 'unplanned situations, normally when ground 

troops call in airstrikes as tactical support when under attack from insurgent forces.'109 

The points mentioned above in the HRW report highlight several issues pertinent to the principle of 

proportionality. The first issue is the legal approach to the incidental loss of civilian lives and objects 

 
98 O’Connor, 2016.   
99 Schmitt and Widmar, 2014, p. 394; Hathaway et al., 2016. 
100 Schmitt, 2009, p. 308.  
101 Schmitt, 2009, p. 308.  
102 Schmitt, 2009, p. 308.  
103 UNAMA, 2019, pp. 37-41.  
104 Human Rights Watch, 2008, pp. 15-24.  
105 Emphasis added.  
106 Human Rights Watch, 2008, p. 6.  
107 Human Rights Watch, 2008, p. 16.  
108 Human Rights Watch, 2008, p. 16.  
109 Human Rights Watch, 2008, p. 29.  
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during an attack. The second issue is the comparative value attached to any expected 'incidental loss of 

civilian life, injury to civilians or damage to civilian objects' and the 'concrete and direct military advantage 

anticipated' from an attack.110 Thirdly, the HRW report highlights the issue of force preservation as a 

legitimate consideration in a proportionality assessment for a planned attack. Finally, the post-hostilities 

assessment of an attacker's compliance with the proportionality principle is also implicit in the HRW 

report. 

The obligation of an attacker under Additional Protocol I111 to conduct a pre-attack proportionality 

assessment is arguably now part of customary IHL.112 Additionally, the legal formulation of the 

proportionality principle reflects an understanding that incidental loss of civilian lives and civilian objects 

is a reality of warfare;113 hence, the opening text of Article 51(5)(b): 'an attack which may be expected to 

cause'. Similarly, the discovery of civilian casualties after an attack does not raise, per se, a presumption 

of a violation of the proportionality principle. Indeed, as Schmitt rightly pointed out, developing advanced 

ISR capabilities by countries like the United States has created the wrong impression that 'zero collateral 

damage attacks'114 ought to be the norm in contemporary armed conflicts. Hence, where there are 

incidental civilian deaths, injuries or damage to civilian objects, the crucial issue is whether these 

incidental losses are 'excessive' compared to the military advantage derived from the relevant attack. 

Even though the comparison does not require 'strict mathematical comparison',115 it remains challenging 

to attach relative values to civilian lives/objects and military advantage. As the ICRC representative 

mentioned at the Diplomatic Conference for adopting Protocol I, these 'two values were not 

commensurate.'116 Nevertheless, applying the principle represents a bulwark against arbitrariness from 

planners and executors of an attack. Hence, one could approach the proportionality equation much like a 

court would weigh the interest of public safety or morals in curtailing certain individual freedoms and 

rights under human rights law.117  

Regarding the first side of the proportionality equation, the expected collateral damage from an attack 

relates not only to its direct effects. An example of such immediate results of an attack includes the impact 

of fragmentation and blast waves at the attack site on civilians and civilian objects within the vicinity.118 

Instead, incidental loss also extends to the indirect effects of an attack. An example of an indirect result 

of an attack would be the disruption of health services due to targeting an electrical grid as a military 

objective.119 However, foreseeability is the critical point regarding the incidental effects of an attack, 

whether direct or indirect.120 In other words, in the circumstances prevailing at the time of the attack, 

whether a military commander could have foreseen the consequences of an attack, some of which could 

be temporally and geographically separate from the military objective. Knowledge of the expected 

incidental effects of an attack is derivable from various sources, including lessons learnt during previous 

military engagements or computer-generated simulations of the potential impacts of an attack.121 Finally, 

excluding other IHL-protected individuals, such as persons hors de combat and medical personnel, from 

 
110 Additional Protocol I, 17512 UNTS 1125 (p.3), 1977, Art. 51(5)(b).  
111 Additional Protocol I, 17512 UNTS 1125 (p.3), 1977, Art. 51(5)(b), Art. 57(2)(a)(ii), Art. 57(2)(b) and Art. 57(3).  
112 Henckaerts and Doswald-Beck, 2005, p. 46, rule 14.  
113 Schmitt and Widmar, 2014, p. 405.  
114 Schmitt, 2009, p. 324.  
115 Schmitt and Widmar, 2014, p. 405.  
116 Switzerland, Federal Political Department, Official Records of the Diplomatic Conference on the reaffirmation and development of international 

 humanitarian law applicable in armed conflicts. Vol. XIV, CDDH/III/SR. 21, 1978, p. 182, para. 4.  
117 International Law Association, Study Group on the Conduct of Hostilities in the 21st Century (ILA-SG), 2017, p. 368.   
118 ILA-SG, 2017, p. 352.  
119 Geiss and Siegrist, 2011, p. 31; ILA-SG, 2017, pp. 352-353.  
120 Schmitt and Widmar, 2014, p. 405.  
121 ILA-SG, 2017, p. 354.  

https://www.ijfmr.com/


 

International Journal for Multidisciplinary Research (IJFMR) 
 

E-ISSN: 2582-2160   ●   Website: www.ijfmr.com       ●   Email: editor@ijfmr.com 

 

IJFMR240425384 Volume 6, Issue 4, July-August 2024 10 

 

a pre-attack proportionality assessment would arguably be illogical. Discounting such individuals because 

of the explicit reference to 'civilians' in the proportionality formulations would essentially render the 

protections already afforded them under IHL a nullity in an attack.122  

Regarding the second side of the proportionality equation, two qualifiers attach to 'military advantage': 

concrete and direct. 'Concrete' relates to a 'tangible or measurable effect'.123 Similarly, 'direct' connotes a 

'chain of causation.'124 Hence, the formulation of this side of the proportionality equation means that any 

military advantage anticipated from a planned attack cannot be merely abstract, hypothetical or, worse 

still, futuristic.125 Concrete and direct military advantages from an attack include killing enemy 

commanders and troops/fighters, destroying military command and control centres, and targeting strategic 

routes. Similarly, the attacker can assess civilians directly participating in hostilities on the military 

advantage side of the equation.126 

Therefore, the advantage anticipated from a planned attack has to be primarily military. Nevertheless, 

several States-parties to Protocol I have asserted that 'military advantage anticipated' relates to 'an attack 

as a whole and not from parts thereof.'127 However, any attempt to link an anticipated military advantage 

to the armed conflict as a whole would arguably introduce undesirable ambiguity into the proportionality 

equation.128               

A single word, 'excessive', connects the two sides of the proportionality equation. Arguably, it is also the 

most controversial component of the principle. As the HRW report suggests, the optics of a significant 

civilian casualty figure arising from an attack easily overshadow any legal justification for the attack in 

the public arena.129 Yet, 'excessive' does not equate to 'extensive.'130 Thus, the ICRC's assertion in its 

Commentary on Protocol I that 'incidental losses and damages should never be extensive'131 arguably has 

no basis in IHL. Moreover, there is no legal requirement for numerical comparisons of expected incidental 

losses and the anticipated military advantage.  

Notwithstanding, the challenge remains to determine the 'excessive' threshold. This determination is 

carried out in the first place by military commanders tasked with planning and executing an attack. 

Although the value judgement of the relevant commander still plays a role,132 militaries have developed 

methodologies to help guide the development of collateral damage estimates as part of pre-attack 

planning.133 It is important to note that the obligation to undertake proportionality assessment continues 

even after an attack is in the execution phase.134 Hence, an attacker has to conduct fresh proportionality 

checks as the situation evolves on the ground. For instance, new intelligence could reveal the presence of 

more civilians at the military objective than was initially known to be there. 

Post-attack analyses of an attack are also essential for correcting any observed defects in the targeting 

process. However,  such evaluation necessarily has to be ex-ante, considering only the information 

available to the relevant commander at the time of the attack.135 This ex-ante perspective is vital because 

 
122 ILA-SG, 2017, p. 357-359.  
123 ILA-SG, 2017, p. 364.  
124 ILA-SG, 2017, p. 364.  
125 Geiss and Siegrist, 2011, p. 31; ILA-SG, 2017, pp. 363-365.  
126 Schmitt and Widmar, 2014, p. 388.  
127 Henckaerts and Doswald-Beck, 2005, p. 31; Geiss and Siegrist, 2011, pp. 30-31.  
128 ILA-SG, 2017, p. 364.  
129 Human Rights Watch, 2008, p. 6.  
130 Schmitt and Widmar, 2014, p. 405.  
131 Sandoz et al., (eds.), 1987, para. 1980.  
132 Geiss and Siegrist, 2011, pp. 32-34.  
133 Schmitt, 2009, p. 311; Geiss and Siegrist, 2011, p. 32.  
134 Schmitt and Widmar, 2014, pp. 405-406.  
135 Schmitt and Widmar, 2014, p. 405.  
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any allegation of non-compliance with the proportionality principle should, arguably, be about what a 

'reasonable military commander'136 would do with the same information available at the time of the attack 

and not with any information that emerged after the attack. Similarly, an attack that results in incidental 

civilian harm does not violate the proportionality principle merely because it failed to achieve the 

anticipated military advantage. The issue is the 'operation as planned, not that which eventuated.'137 

Concerning the HRW report, this requirement for ex-ante analyses is essential because most of the reported 

civilian casualties arose from time-sensitive targeting138 when there is no opportunity for detailed pre-

attack planning under a deliberate targeting139 scenario.  

Another point concerning the proportionality equation in the HRW report concerns the issue of force 

preservation. The report noted that most of the airstrikes that killed Afghan civilians occurred in military 

operations to extricate small numbers of special forces.140 While there is a consensus that it is an essential 

military consideration,141 IHL experts have debated whether an attacker could consider force preservation 

a military advantage in a proportionality assessment. Some have opined that force preservation should 

always be a factor in the proportionality assessment of any attack.142 Yet, other experts argue that soldiers 

are already trained to accept heightened risk in warfare; hence, considering force protection as a military 

advantage is needless and could tilt the balance against civilian protection.143  

A middle-road approach to force preservation under the proportionality principle is most appropriate. 

Here, the vital point is any anticipated military advantage based on force preservation must be 'concrete 

and direct'.144 The illustration provided by HRW in its report concerning the extrication of special forces 

arguably constitutes force preservation as a concrete and direct military advantage anticipated from the 

request for airstrikes. The numerical strength of the special forces is inconsequential to the proportionality 

assessment. Because of the called-in airstrikes, the special forces could extricate themselves safely from 

hostile fire. 

Conversely, any consideration of force preservation in the choice of appropriate means or method of 

warfare could be problematic under a proportionality assessment. For instance, an attacker may have 

assessed that the option to use an airstrike to kill a top enemy commander would result in higher incidental 

civilian losses. However, deploying ground troops to target the enemy commander may put them at risk 

of an ambush but would likely result in lower incidental civilian casualties. The attack option of airstrikes 

cannot proceed based solely on an anticipated military advantage of avoiding the risk associated with a 

ground assault option. As the danger to troops in a ground assault scenario remains hypothetical, the 

attacker cannot consider force preservation as the 'concrete and direct military advantage anticipated' from 

choosing the airstrike option.145 Notwithstanding, a choice from amongst different means or methods of 

warfare based on force preservation is arguably a legitimate military consideration in taking feasible 

precautions in attack.146 

 
136 Geiss and Siegrist, 2011, pp. 32-34; ILA-SG, 2017, pp. 367-368.  
137 Schmitt, 2010a, p. 825.   
138 North Atlantic Treaty Organization (NATO), 2021, pp. 1-13 and annex pp. A1-A7.  
139 NATO, 2021, p. 1-12.   
140 Human Rights Watch, 2008, p. 30.  
141 Geiss and Siegrist, 2011, p. 34; ILA-SG, 2017, p. 366.  
142 Gisel, 2016, p. 26.  
143 Gisel, 2016, p. 26.  
144 Geiss and Siegrist, 2011, p. 35; ILA-SG, 2017, p. 367.  
145 Geiss and Siegrist, 2011, p. 35; ILA-SG, 2007, p. 367.  
146 Gisel, 2016, p. 25.  
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Finally, neither the expected incidental harm nor anticipated military advantage should have pre-

determined value before undertaking a proportionality assessment.147 The relevant considerations for each 

side of the equation depend on each scenario's circumstances. Hence, HRW arguably missed the above 

point by failing to develop this remark further: [t]aking additional tactical measures to reduce civilian 

deaths may at times put combatants at more significant risk-at least in the immediate situation.'148  

3.3. Feasible Precautions 

The HRW report mentioned above also holds instructive value for analysing the observance of precautions 

during an attack in the Afghan conflict. For instance, HRW asserted that evidence of civilian deaths from 

airstrikes suggests inadequate feasible precautions during prolonged battles, 'including using adequate 

forces to minimise harm, employing low-collateral damage bombs and positively identifying the location 

of combatants and civilians.'149 This preceding conclusion of the HRW highlights some critical issues 

under the legal formulation of precautions in attack. These issues include target verification, choice of 

means and methods of War, and post-attack compliance assessment. 

Military commanders are obligated to ensure that only military objectives remain targets of their 

operations.150 However, verifying legitimate attack targets is subject to what is feasible.151 Similarly, the 

feasibility qualifier is also attached to the required precautions in selecting the 'means and methods of 

attack.'152 However, the insertion in the draft Additional Protocol I of the word 'ensure' was rejected by 

States in favour of 'feasible' at the Diplomatic Conference to adopt the Protocol.153 Yet, Additional 

Protocol I does not define 'feasible' for operationalising the principle of distinction.154 

Furthermore, the ICRC's prescription that the interpretation of 'feasible' will be a matter of 'common sense 

and good faith'155 is arguably not particularly helpful in operational terms. Conversely, IHL scholars cite156 

the relevant definition in the Amended Protocol on Prohibitions and Restrictions on the Use of Mines, 

Booby-Traps and Other Devices.157 Article 3(10) of this Protocol defines feasible precautions as those 

'which are practical or practically possible taking into account all circumstances ruling at the time, 

including humanitarian and military considerations.' Therefore, given the drafting history and the 

generally accepted meaning of 'feasible', the obligation to observe stipulated precautions in an attack or 

against the effects of an attack is context-specific.158 Notwithstanding, the greater the risk to civilians from 

an attack, for instance, because of its urban setting, the more precautions an attacker would require.159 

Additionally, the responsibility to take 'constant care'160 applies to the entire spectrum of military 

operations and is not limited only to attacks, as the legal formulation under Article 57(2) of Protocol I 

would suggest.161  

Regarding precautionary measures to verify targets, a military commander must use all available means 

to ascertain the status of an attack objective. However, there is no legal requirement for using specific ISR 

 
147 Giess and Siegrist, 2011, p. 34.  
148 Human Rights Watch, 2008, p. 5.  
149 Human Rights Watch, 2008, p. 30.  
150 Additional Protocol I, 17512 UNTS 1125 (p.3), 1977, Art. 57(1); Henckaerts and Doswald-Beck, 2005, p. 51, rule 15.      
151 Additional Protocol I, 17512 UNTS 1125 (p.3), 1977, Art. 57(2)(a)(i); Henckaerts and Doswald-Beck, 2005, Rule 16.p. 55.  
152 Additional Protocol I, 17512 UNTS 1125 (p.3), 1977, Art. 57(2)(a)(ii); Henckaerts and Doswald-Beck, 2005, Rule 17.p. 56. 
153 International Committee of the Red Cross, 1973, p. 64.  
154 Corn, 2012, pp. 2-4.   
155 Sandoz et al., (eds.), 1987, para. 2198.   
156 Giess and Siegrist, 2011, p. 37, fn. 116; ILA-SG, 2017, p. 374.  
157 2048 UNTS p. 3, 1980 (as amended 3 May 1996).  
158 ILA-SG, 2017, p. 374.  
159 ILA-SG, 2017, p. 381.  
160 Additional Protocol I, 17512 UNTS 1125 (p.3), 1977, Art. 57(1).   
161 Sandoz et al., (eds.), 1987, para. 2191; ILA-SG, 2017, pp. 379-380.  
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methods for target verification.162 Nonetheless, it is good to triangulate intelligence from various sources 

to form a coherent picture of a verified military objective.163 Still, doubts could remain about the status of 

an intended target despite the best verification efforts of military commanders. According to the ICRC, an 

attacker must halt their operation 'even if there is only a slight doubt'164 concerning target verification. 

However, the ICRC's 'slight doubt' standard is arguably unrealistic in today's asymmetrical armed 

conflicts, where the line between combatants and civilians is deliberately blurred. Indeed, as feasibility 

requires considering prevailing circumstances, the law 'allows for mistakes in the Clausewitzian fog of 

war'165 regarding target verification. The critical point is the reasonability of any lingering doubt about the 

status of an attack objective at the time of targeting decisions. Indeed, the ICRC has subsequently modified 

its position on the target certainty standard by stressing that the relevant targeting decision should 'reflect 

the level of certainty that can reasonably be achieved in the circumstances.'166  

An attacker is also obligated to exercise constant care in their choice of means and methods of warfare to 

avoid or minimise incidental civilian harm.167 However, an attack is not legally required to rely on specific 

weapons or tactics to achieve the anticipated military advantage. Arguably, the obligation flowing from 

Article 57(2)(a)(ii) of Additional Protocol I only requires 'those precautionary measures that are both 

technically possible and militarily feasible.'168 Given the contents of the HRW report, this clarification is 

vital for a couple of reasons. First, an attacker's obligation to take constant care regarding his weapons 

choices is subject to the weapons in his arsenal. In other words, there is no legal requirement for precision 

weapons where none is available. Secondly, even where precision weaponry is reasonably available to an 

attacker, there is no obligation to use such weaponry in a particular attack if it would be more useful in 

another operation.169 

Moreover, designating a weapon as a 'precision weapon' does not automatically make it less lethal than 

the so-called 'dumb weapons'.170 Similarly, an attacker need not sacrifice military advantage by choosing 

a less effective weapon or tactics,171 provided that IHL does not prohibit using any alternative means or 

methods that could deliver the anticipated military advantage.172 Furthermore, in choosing from a range 

of target options, force preservation is one of the legitimate considerations in assessing the feasibility of 

'constant care' measures.173 

Notwithstanding the above, humanitarian considerations require military commanders to continually 

review their means and methods to ensure compliance with feasible precautions in attack.174 Thus, harm 

to civilians could be avoided or reduced by conducting a pattern of life analysis around a military 

objective.175 The essence of such a study is to determine the best time of the day to attack and avoid or 

minimise collateral damage in the process. Similarly, an 'effective advance warning'176 to civilian 

populations likely affected by military operations represents a reasonable precautionary measure. 

 
162 Schmitt and Widmar, 2014, p. 401.  
163 ILA-SG, 2017, pp. 382-383.  
164 Sandoz et al., (eds.), 1987, para. 2195.  
165 Schmitt and Widmar, 2014, p. 401.  
166 Melzer, 2009, p. 76.  
167 Additional Protocol I, 17512 UNTS 1125 (p.3), 1977, Art. 57(2)(a)(ii); Henckaerts and Doswald-Beck, 2005, rule 17, p. 56.    
168 Schmitt (ed.), 2013, p. 165, cited in ILA-SG, 2017, p. 375.   
169 ILA-SG, 2017, p. 378 and pp. 383-384.  
170 ILA-SG, 2017, p. 384.   
171 Schmitt and Widmar, 2014, p. 402.   
172 Additional Protocol I, 17512 UNTS 1125 (p.3), 1977, Art. 51(4)(a), Art. 51(4)(b), Art. 51(4)(c), and Art. 51(5)(a); Henckaerts and Doswald-
 Beck, 2005, Rules 11-13, pp. 37-45.  
173 ILA-SG, 2017, p. 378.  
174 Schmitt and Widmar, 2014, pp. 402-403.  
175 Geiss and Siegrist, 2011, p. 36.  
176 Additional Protocol I, 17512 UNTS 1125 (p.3), 1977, Art. 57(2)(c); Henckaerts and Doswald-Beck, 2005, Rule 20, p. 62.    
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However, what constitutes an 'effective warning' is context-specific.177 Arguably, a duty to create a 

corridor through which civilians can escape from the military objective is a corollary to the obligation to 

warn them.178 However, further to issuing an effective warning, where feasible,179 the attacker has no 

responsibility to guide the affected civilian population to avoid the effects of a military operation; that is 

the defender's duty.180  

 

4. Conclusion 

Dunant's fear of War without humanity remains pertinent, considering the widespread reliance on 

asymmetrical warfare in contemporary armed conflicts to counteract unequal conventional capabilities. 

The chief concern is that the nebulous nature of asymmetrical warfare presents a significant challenge 

from an IHL standpoint. Any branch of law requires predictability in its subjects' conduct, reflecting 

satisfactory compliance. However, an asymmetrical conflict party is anything but predictable in terms of 

deployable means and methods of warfare in service of a strategic objective. Hence, asymmetrical warfare 

is inherently disruptive to the normative framework designed to constrain the conduct of conflict parties 

for the benefit of combatants and civilians alike. 

Asymmetrical parties in the Afghan armed conflict did much to bring pre-existing debates over the precise 

contours and resilience of the legal constraints on hostilities into sharp relief. The civilian population in 

Afghanistan suffered disproportionately from indiscriminate attacks and from being used as human 

shields. Yet, the Afghan armed conflict or any other contemporary conflict theatre is not an existential 

threat to IHL's capacity to regulate warfare. Instead, especially for the sake of these affected civilians, the 

international community needs to restate the imperatives of conflict parties complying with their IHL 

obligations while pursuing their legitimate military aims. International criminal law accountability should 

play an essential role in that regard. At the same time, humanitarian actors need to make level-headed and 

nuanced assessments of contentious combat operations to give effect to IHL's balancing of military 

necessities and humanitarian considerations. Finally, better integrating legal expertise into military 

operations could assist regular armed forces in better dealing with the complexities of hostilities against 

asymmetrical adversaries.  
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