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ABSTRACT:

In recent years, international arbitration has come under the microscope for its costs, lengthy processes,
and perceived inefficiencies, sparking a worldwide push for reform. The United Nations Commission on
International Trade Law (UNCITRAL) has been proactive in tackling these issues through its Working
Groups—especially Working Group II (Dispute Settlement) and Working Group III (Investor-State
Dispute Settlement Reform). This paper delves into the latest developments in UNCITRAL’s ongoing
efforts to improve both the efficiency and quality of international arbitration.

The research kicks off by placing UNCITRAL’s role in the global arbitration scene into context,
highlighting its significant influence in standardizing international legal norms. It then takes a closer look
at specific reforms that UNCITRAL has introduced or proposed, such as the 2021 Expedited Arbitration
Rules, advancements in procedural efficiency, digitalization initiatives, improvements in transparency, and
new mechanisms for early dismissal and summary procedures. The study also considers the implications
of UNCITRAL’s Code of Conduct for Arbitrators, which focuses on ethics, impartiality, and conflict-of-
interest standards aimed at enhancing trust in arbitration processes.

Emphasis is placed on the reform proposals from Working Group III, especially those concerning investor-
state arbitration. This includes ideas like creating a standing multilateral investment court, establishing
appellate mechanisms, and incorporating mediation and alternative dispute resolution methods to
complement traditional arbitration.

By analysing UNCITRAL documents, reports, and discussions, along with insights from arbitration
professionals and academics, this paper assesses the potential of these reforms to tackle the main criticisms
of international arbitration. It argues that while these reforms represent a significant step forward, their
real-world success will depend on widespread acceptance, consistent application, and a careful balancing
of stakeholder interests.

Keywords: UNCITRAL, International Arbitration, Dispute Resolution, Working Group II, Transparency
in Arbitration, Digital Arbitration, Alternative Dispute Resolution (ADR), Legal Harmonization

1.1 INTRODUCTION:
Arbitration has long been celebrated as a go-to method for settling cross-border commercial and
investment disputes, thanks to its reputation for neutrality, flexibility, confidentiality, and enforceability.
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Yet, in the last twenty years, worries have surfaced about rising costs, delays, a lack of transparency, and
inconsistent rulings—especially in the realm of investor-state dispute settlement (ISDS). These concerns
have sparked a push for reforms to ensure that arbitration continues to be a dependable and trustworthy
way to resolve disputes in the global legal landscape.

Considering these mounting issues, the United Nations Commission on International Trade Law
(UNCITRAL) has taken a leading role in updating and standardizing arbitration frameworks. As a key
legal entity of the United Nations focused on international trade law, UNCITRAL is tasked with creating
model laws, rules, and conventions that aim to enhance efficiency and fairness in global commerce and
dispute resolution. Notably, Working Group II (Dispute Settlement) and Working Group III (Investor-State
Dispute Settlement Reform) have been at the forefront of driving a series of arbitration reforms designed
to improve procedural quality, transparency, and cost-effectiveness.

One of the most notable advancements we've seen recently is the introduction of the UNCITRAL
Expedited Arbitration Rules in 2021, These rules aim to make arbitration proceedings more efficient
while still ensuring fairness and respecting the autonomy of the parties involved. They tackle common
issues in arbitration by offering simplified procedures, shorter timelines, and guidelines for limited
document production and hearings. Meanwhile, Working Group 1112 has been busy reforming ISDS
mechanisms, addressing concerns like unpredictability, potential bias from arbitrators, and the limited
options for appeals. Their ambitious proposals include creating a standing multilateral investment court,
establishing an appellate mechanism, and developing a Code of Conduct for Arbitrators and Judges.

The changes happening under UNCITRAL also mirror wider trends in the arbitration field, such as the
adoption of digital technologies, efforts to enhance transparency through initiatives like the Mauritius
Convention on Transparency?, and the inclusion of alternative dispute resolution methods like mediation.
All these initiatives are transforming the arbitration landscape, with the goal of rebuilding user trust,
boosting the legitimacy of institutions, and ensuring that arbitration practices meet the current expectations
of both the business world and society at large.

This paper aims to critically examine these recent initiatives by UNCITRAL and assess their impact on
the efficiency and quality of international arbitration. It will begin with a background on UNCITRAL’s
role in international dispute settlement, followed by an in-depth analysis of the specific reforms introduced
or proposed by Working Groups II and III. The study will also explore practical challenges in the
implementation of these reforms, reactions from stakeholders, and the potential trajectory of arbitration
reform at both commercial and investor-state levels. Ultimately, this research seeks to evaluate whether
UNCITRAL’s reform efforts are adequately addressing the procedural deficiencies in arbitration and what
further steps may be necessary to ensure the system’s continued effectiveness and fairness.*

1.2 UNCITRAL and Its Working Groups: Institutional Framework: -
The United Nations Commission on International Trade Law, or UNCITRAL for short, was set up back in

! United Nations Commission on International Trade Law (UNCITRAL). (2021). UNCITRAL Expedited Arbitration Rules
2021. https://uncitral.un.org/en/texts/arbitration/exparbitration

2 United Nations Commission on International Trade Law (UNCITRAL). (n.d.). Working Group III (Investor-State Dispute
Settlement Reform). https://uncitral.un.org/en/working groups/3/investor-state

3 United Nations Convention on Transparency in Treaty-based Investor-State Arbitration (Mauritius Convention on
Transparency). https://uncitral.un.org/en/texts/arbitration/transparency

4 Malik, M. (2022). UNCITRAL’s Expedited Arbitration Rules: Efficiency and fairness in international arbitration. Journal of
International Arbitration, 39(1), 23-45.
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1966 with a mission to bring some consistency and modernization to international trade law. A key area
they concentrate on is international dispute resolution, especially international arbitration, which many
see as the go-to method for settling commercial and investment disputes that cross borders. UNCITRAL
works through various thematic Working Groups.

For instance, Working Group II° is all about Dispute Settlement, focusing mainly on commercial

arbitration and conciliation, while Working Group III°® tackles the reform of Investor-State Dispute

Settlement (ISDS). Both groups are essential in researching, drafting, and consulting on the legal tools

that influence how international arbitration is practiced.

A. Working Group II: Enhancing Commercial Arbitration-

Working Group II is primarily responsible for arbitration rules and model laws that improve the procedural

efficiency of arbitration. Key contributions include:

o UNCITRAL Model Law on International Commercial Arbitration (1985, amended 2006)': A
foundational instrument adopted by over 80 countries, it standardizes arbitration procedures and is
frequently used to align national laws with international standards.

o UNCITRAL Arbitration Rules (1976, revised in 2010 and 2013)%: Widely adopted in ad hoc
arbitrations, these rules have influenced procedural norms in institutional arbitration.

o Expedited Arbitration Rules (2021)° These aim to reduce time and costs through simplified
procedures, including tighter timelines and limited document production.

“Methanex Corp. v. United States (UNCITRAL, 2005)” i.c.

Although primarily an investment dispute, this case utilized UNCITRAL Arbitration Rules and

emphasized transparency. It became one of the first high-profile arbitrations to allow public access and

submissions, highlighting the evolving nature of UNCITRAL rules in practice.

B. Working Group III: Reforming Investor-State Arbitration-

Working Group III has a crucial job: tackling the legitimacy crisis in Investor-State Dispute Settlement

(ISDS). This includes addressing worries about arbitrator independence, the absence of an appellate

review, inconsistent rulings, and procedural delays. Here’s what they’re working on: -

e Establishing a Permanent Multilateral Investment Court: This proposed court would have full-
time judges, aiming to replace the current ad hoc ISDS tribunals.

e Appellate Mechanism: This is designed to ensure that awards are consistent and legally sound.

e Code of Conduct for Arbitrators and Judges: Created in collaboration with ICSID, this code focuses
on ensuring impartiality, independence, and proper disclosure. These reforms are especially important
when it comes to investor-state disputes, where public interest, regulatory autonomy, and legal
predictability are on the line.

5 UNCITRAL. (n.d.). Working Group II: Dispute Settlement. United Nations Commission on International Trade Law.
https://uncitral.un.org/en/working_groups/2/arbitration

& UNCITRAL. (n.d.). Working Group III: Investor-State Dispute Settlement Reform. United Nations Commission on
International Trade Law. https://uncitral.un.org/en/working_groups/3/investor-state

7 UNCITRAL. (1985, amended 2006). UNCITRAL Model Law on International Commercial Arbitration. United Nations
Commission on International Trade Law. https://uncitral.un.org/en/texts/arbitration/modellaw/commercial_arbitration

8 UNCITRAL. (1976, revised 2010 & 2013). UNCITRAL Arbitration Rules. United Nations Commission on International
Trade Law. https://uncitral.un.org/en/texts/arbitration/arbitrationrules

9 UNCITRAL. (2021). UNCITRAL Expedited Arbitration Rules. United Nations Commission on International Trade Law.
https://uncitral.un.org/en/texts/arbitration/exparbitration

10 Methanex Corp. v. United States, UNCITRAL (2005). Final award. Available at: https://www.italaw.com/cases/632
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“Philip Morris Asia Ltd. v. Australia (UNCITRAL, 2015)”'! i.e. This case revolved around Australia’s
laws on plain packaging for tobacco. While the tribunal dismissed the claim based on jurisdiction, it
sparked global discussions about regulatory chill and the legitimacy of ISDS.

“Yukos Universal Ltd. v. Russian Federation (UNCITRAL, 2014)”'? i.e. This case resulted in one of the
largest arbitration awards ever—over $50 billion. It raised significant concerns about state responsibility,
challenges in enforcement, and judicial intervention in set-aside proceedings. It has played a key role in
conversations about consistency, transparency, and the need for appellate oversight.

C. Importance of UNCITRAL Instruments in Domestic Legal Systems-

Many jurisdictions have enacted the UNCITRAL Model Law as part of their arbitration legislation (e.g.,
Singapore, Hong Kong, Canada), making UNCITRAL’s work influential beyond international tribunals.
Courts in these jurisdictions often reference UNCITRAL texts and case law in interpreting arbitration
provisions.

“Electro steel Castings Ltd. v. State of West Bengal (India, 2004)”" i.e., The Indian court emphasized
party autonomy and procedural flexibility, aligning with UNCITRAL Model Law principles, and
reaffirming UNCITRAL's domestic relevance in arbitration-friendly jurisdictions.

1.3 Key Developments and Reforms by UNCITRAL Working Groups: -

As part of its ongoing dedication to enhancing the international arbitration framework, UNCITRAL has

rolled out a series of focused reforms through its Working Groups. These initiatives are designed to tackle

significant criticisms related to procedural inefficiencies, high costs, and concerns about legitimacy,

particularly in the realm of investor-state dispute settlement (ISDS). In this section, we’ll take a closer

look at three key reform developments: the 2021 Expedited Arbitration Rules, the Draft Code of Conduct

for Arbitrators and Judges, and the wider ISDS reform efforts spearheaded by Working Group III.

A. UNCITRAL Expedited Arbitration Rules (2021)4-

Introduced in 2021, the UNCITRAL Expedited Arbitration Rules (EAR) were designed to offer a quicker,

more cost-effective arbitration option while still ensuring fairness and due process.*® These rules are meant

to complement the UNCITRAL Arbitration Rules and only come into play when both parties agree to use

them.

Key Features:

e Shorter Timelines: The award must be issued within six months after the tribunal is formed (Article
16.1).

e Sole Arbitrator by Default: This helps cut down on the time and costs that come with appointing
multiple arbitrators.

e Limited Hearings and Submissions: The process encourages written proceedings unless oral
hearings are necessary.

11 Philip Morris Asia Ltd. v. Commonwealth of Australia, UNCITRAL (2015). Award on Jurisdiction and Admissibility.
Auvailable at: https://www.italaw.com/cases/851

12 Yukos Universal Ltd. v. Russian Federation, UNCITRAL (2014). Final Award (PCA Case No. AA 227). Available at:
https://www.italaw.com/cases/1172

13 Electro steel Castings Ltd. v. State of West Bengal, India (2004). (AIR 2004 Cal 261). Often cited in Indian arbitration case
law referencing UNCITRAL principles.

14 UNCITRAL. (2021). UNCITRAL Expedited Arbitration Rules. United Nations Commission on International Trade Law.
https://uncitral.un.org/en/texts/arbitration/exparbitration

15 Malik, M. (2022). UNCITRAL’s Expedited Arbitration Rules: Efficiency and fairness in international arbitration. Journal of
International Arbitration, 39(1), 23—45.
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e Streamlined Evidence and Document Production: This approach minimizes the scope and duration
of discovery phases.
Impact and Challenges: The EAR are especially beneficial for disputes involving lower amounts or when
both parties want a speedy resolution. However, some critics point out that the strict timelines might hinder
thorough fact-finding or due process. Additionally, the limited uptake of these rules poses a challenge, as
many parties and institutions are hesitant to stray from traditional, more extensive arbitration methods.
Case Insight: So far, there haven’t been any publicly disclosed case decisions based on the EAR, likely
due to their recent introduction. Nevertheless, arbitral institutions like SIAC, HKIAC, and ICC have
started to provide guidance on how to incorporate UNCITRAL’s expedited framework into their own rules,
indicating a growing interest in this approach.
B. Draft Code of Conduct for Arbitrators and Judges (Working Groups II & III)-
The Investor-State Dispute Settlement (ISDS) system has faced a lot of criticism for being costly,
unpredictable, and lacking transparency and accountability. To tackle these issues, the UNCITRAL
Working Group III has kicked off a thorough reform process that looks at both the procedural and structural
sides of ISDS. Key Proposals: Multilateral Investment Court (MIC) This would be a permanent court
staffed with full-time judges.
Purpose: The Draft Code of Conduct for Arbitrators (2020-2023) is a collaborative initiative by
UNCITRAL and ICSID, designed to enhance the ethical standards, independence, and impartiality of
arbitrators and judges, especially in ISDS cases. Core Provisions: Mandatory Disclosure: Arbitrators are
required to reveal any prior appointments, relationships with parties or their legal representatives, and any
financial interests they may have. Prohibition of Double-Hatting: This rule prevents individuals from
serving as both an arbitrator and legal counsel in related ISDS cases at the same time. Limit on Repeat
Appointments: This aims to reduce potential bias that could arise from the same party or counsel frequently
appointing the same arbitrator. Enforcement Mechanism Proposal: While still in the works, the Code is
intended to be enforceable through institutional or treaty-based methods.
The Code is a response to the growing concerns about arbitrator bias, the lack of transparency, and the
dominance of elite “repeat players” in the arbitration world. If it gains traction, the Code could establish a
global benchmark for how arbitrators should conduct themselves.
C. Investor-State Dispute Settlement (ISDS) Reform Proposals — Working Group II1-Y
Let's take a closer look at the background of ISDS. It's faced a lot of criticism for being costly,
unpredictable, and lacking transparency and accountability. To tackle these issues, the UNCITRAL
Working Group III has kicked off a major reform initiative that focuses on both the procedural and
structural elements of ISDS. Now, here are some key proposals on the table:
e Multilateral Investment Court (MIC)- This would be a permanent court with full-time judges. It
aims to have independent and impartial adjudicators. The goal is to replace the current ad hoc tribunals.
e Appellate Mechanism- This would introduce a second-tier review system to correct legal errors and
ensure consistency. It could function on its own or as part of the MIC.

16 UNCITRAL & ICSID. (2023). Draft Code of Conduct for Arbitrators in International Investment Dispute Resolution.
https://uncitral.un.org/en/codeofconduct

17 UNCITRAL. (n.d.). Working Group III: Investor-State Dispute Settlement Reform. United Nations Commission on
International Trade Law. https://uncitral.un.org/en/working groups/3/investor-state
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e Enhanced Use of Mediation and ADR- This approach encourages alternatives to arbitration, aiming
for quicker and less confrontational resolutions. UNCITRAL's backing of the Singapore Convention
on Mediation (2019)*8 really highlights this trend.

e Third-Party Funding Regulation- There's a push for transparency and disclosure regarding third-
party funders to help manage conflicts of interest.

e Procedural Harmonization- This would involve introducing early dismissal procedures for claims
that are clearly without merit. It also aims to streamline submissions, facilitate joint consultations, and
utilize digital tools for hearings.

Critiques and Considerations: While these proposals are certainly ambitious and forward-thinking,

putting them into practice is no small feat. Some key challenges include: - Pushback from states that

benefit from the current system. - Uncertainty surrounding the jurisdiction, funding, and appeal structures
of the MIC. - Questions about how these changes will align with existing bilateral investment treaties

(BITs).

In Cases i.e., “Achmea v. Slovakia (CJEU, 2018)”*°, Although not an UNCITRAL case, this ruling has

sped up EU-driven reforms by declaring ISDS clauses in intra-EU BITs incompatible with EU law.

“Abaclat v. Argentina (UNCITRAL, 2011)”%°, This controversial mass claim case under

ICSID/UNCITRAL rules sparked debate about tribunal competence and procedural consistency,

highlighting the urgent need for structural reform.

1.4 Enhancing Efficiency and Procedural Quality in Arbitration: -

Enhancing the efficiency and quality of arbitral proceedings has become a top priority for UNCITRAL

and the broader arbitration community. While creating model laws and procedural rules sets the

foundation, the real success hinges on practical steps that simplify processes, cut down on delays, and

uphold fairness. In this section, we’ll dive into some key strategies being introduced or encouraged within

the UNCITRAL framework that specifically aim to boost procedural efficiency and quality: early

dismissal mechanisms, digitalization and virtual arbitration, and transparency initiatives.

A. Early Dismissal and Summary Procedures.

One of the standout innovations designed to boost efficiency in both commercial arbitration and Investor-

State Dispute Settlement (ISDS) is the early dismissal or summary procedure mechanism. This approach

enables tribunals to toss out frivolous claims or obviously weak defences right at the beginning of the

arbitration process.

Key Features:

e It's modelled after procedures found in national court systems.

e This mechanism has been championed in the UNCITRAL Working Group III discussions as a much-
needed procedural reform for ISDS.2!

18 United Nations. (2019). United Nations Convention on International Settlement Agreements Resulting from Mediation
(Singapore Convention on Mediation).
https://uncitral.un.org/en/texts/mediation/conventions/international _settlement agreements

1 Achmea B.V. v. Slovak Republic, CJEU (2018). Case C-284/16, Judgment of 6 March 2018. Available at:
https://curia.europa.eu/juris/liste.jsf7num=C-284/16

2 Abaclat and Others v. Argentine Republic, UNCITRAL/ICSID (2011). ICSID Case No. ARB/07/5. Decision on Jurisdiction
and Admissibility. Available at: https://www.italaw.com/cases/23

2L UNCITRAL. (2021). Report of Working Group III (Investor-State Dispute Settlement Reform) on the work of its resumed
forty-first session. United Nations Commission on International Trade Law.
https://uncitral.un.org/en/working_groups/3/investor-state
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e [t gives tribunals the power to concentrate their resources on serious disputes, helping to prevent any
misuse of the process.

“Philip Morris v. Uruguay (2016) 2, in this case the tribunal dismissed a significant portion of the claims

early on due to their lack of merit, setting a precedent for more efficient handling of overreaching investor

claims.

A. Digitalization and Virtual Arbitration.

The COVID-19 pandemic really sped up the use of digital tools in arbitration, showcasing how they can

boost efficiency, accessibility, and cost-effectiveness. UNCITRAL has played a key role in this transition

by adding flexible provisions to its rules that embrace digital platforms and virtual proceedings.?®

Developments and Advantages:

e Remote hearings using platforms like Zoom and Microsoft Teams.

e Electronic submission of pleadings and evidence.

e Adoption of cloud-based case management systems.

e Promoting environmental sustainability and making it easier for parties located far apart to participate.

The UNCITRAL Notes on Organizing Arbitral Proceedings (2021 revision)?* encourage tribunals to

consider virtual hearings when suitable, keeping fairness and consent in mind. Organizations like the

HKIAC and ICC have created detailed protocols on cybersecurity and data protection for virtual

arbitration, which align with UNCITRAL’s guidelines.

“In the PCA-administered PCA Case No. 2020-41”25, which followed UNCITRAL rules, a fully virtual

hearing was successfully conducted with participants from four different jurisdictions, proving that online

proceedings can be both feasible and fair.

B. Transparency Measures and Public Interest.?®

Transparency in arbitration, especially in investor-state disputes, has become a hot topic, particularly when

it comes to public interests like environmental regulations and human rights. In response, UNCITRAL has

introduced tools aimed at making this traditionally private process more open to public scrutiny.

Mauritius Convention on Transparency (2014)?": This is also known as the United Nations Convention

on Transparency in Treaty-based Investor-State Arbitration. It applies the UNCITRAL Rules on

Transparency (2013)?8 to ISDS under older investment treaties, but only when both countries have ratified

the Convention. It mandates public access to documents, hearings, and submissions from third parties.

Implications to move boosts the accountability and legitimacy of arbitral decisions. It also empowers civil

society to engage in or keep an eye on disputes that impact the public.

22 Philip Morris Brands Sarl, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental Republic of Uruguay, ICSID
Case No. ARB/10/7, Award (8 July 2016). https://www.italaw.com/cases/460

23 UNCITRAL. (2021). UNCITRAL Notes on Organizing Arbitral Proceedings — 2021 Edition. United Nations Commission
on International Trade Law. https://uncitral.un.org/en/texts/arbitration/notes/organizing_arbitral proceedings

24 Cremades, B., & Madalena, C. (2021). Virtual hearings in international arbitration: A new normal? Journal of International
Arbitration, 38(1), 1-28. Cremades, B., & Madalena, C. (2021). Virtual hearings in international arbitration: A new normal?
Journal of International Arbitration, 38(1), 1-28.

% Permanent Court of Arbitration. (n.d.). PCA Case No. 2020-41 [Details subject to confidentiality; example of successful fully
virtual UNCITRAL arbitration].

2 UNCITRAL. (2014). United Nations Convention on Transparency in Treaty-based Investor-State Arbitration (Mauritius
Convention on Transparency). https://uncitral.un.org/en/texts/arbitration/conventions/transparency

27 Bernasconi-Osterwalder, N. (2018). Transparency in ISDS: The impact of the Mauritius Convention. Investment Treaty
News, IISD. https://www.iisd.org/itn/

2 UNCITRAL. (2013). UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration.
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“Bear Creek Mining v. Peru (UNCITRAL, 2017)”%° in this case implemented transparency rules,
allowing public access to submissions and hearings, which further solidified UNCITRAL’s commitment
to openness in investor-state disputes.

1.5 Reception, Challenges, and Implementation of UNCITRAL Reforms: -

While the ambitious and far-reaching reform initiatives from UNCITRAL have garnered a lot of
recognition, their real-world impact largely hinges on how they are embraced, understood, and put into
practice by countries, arbitration bodies, legal professionals, and the parties involved in disputes. In this
section, we’ll take a closer look at how the world is responding to UNCITRAL’s latest developments,
pinpoint the hurdles in adoption and enforcement, and delve into the structural and geopolitical factors
that could influence the future of these reforms:

A. Reception Among States and Institutions®-

Positive Reception and Adoption

Several countries and arbitral institutions have shown their support for UNCITRAL’s reform agenda,
especially since it aligns with the larger goals of ensuring access to justice and promoting sustainable
development.

National Legislatures: Nations like Singapore, Germany, and South Korea have welcomed UNCITRAL’s
Model Law and are actively engaging in discussions within Working Group III.

Arbitral Institutions: Organizations such as the Permanent Court of Arbitration (PCA), ICC, and ICSID
have backed UNCITRAL'’s transparency rules and are in favour of implementing the Expedited Arbitration
Rules.

Regional Support: The European Union and Canada have been strong advocates for the Multilateral
Investment Court proposal and for establishing higher ethical standards for arbitrators.3!

Selective or Cautious Support

On the flip side, some countries, particularly those from the Global South, have raised concerns that certain
reforms—especially structural changes like the MIC—could potentially compromise their sovereignty or
legal flexibility. For instance, India and Brazil have shown a preference for alternative models, such as
state-to-state arbitration or ombudsperson mechanisms, instead of adopting reforms akin to the MIC.
China has been involved in procedural discussions but has yet to endorse the proposals for appellate or
court-based reforms.

B. Implementation Challenges-

Even though there's a strong agreement among institutions about the need for reform, several hurdles make
it tricky to put these changes into action:*2

1. Legal Harmonization- National arbitration laws differ quite a bit, and to incorporate UNCITRAL’s
rules, many countries need to make legislative changes. Developing nations might not have the resources
or the political will to update their domestic laws to meet UNCITRAL standards.

2 Bear Creek Mining Corporation v. Republic of Peru, ICSID Case No. ARB/14/21 (2017). Available at:
https://www.italaw.com/cases/2847

30 Reception Among States and Institutions. UNCITRAL. (2023). Report of Working Group III (Investor-State Dispute
Settlement Reform) on the work of its forty-fifth session. United Nations Commission on International Trade Law.
https://uncitral.un.org/en/working_groups/3/investor-state

31 European Commission. (2018). Feedback and consultation on the Multilateral Investment Court project.
https://trade.ec.europa.eu/doclib/docs/2018/january/tradoc 156582,

32 Schill, S. W., & Vidigal, G. (2017). Reforming ISDS: Conceptual framework and options for the way forward. European
Yearbook of International Economic Law, 8, 101-122. https://doi.org/10.1007/978-3-319-29215-1 6
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2. Resistance to Change in Practice- Legal professionals and parties who are used to traditional methods
might hesitate to embrace faster procedures or early dismissals. Worries about fairness in the process and
the discretion of arbitrators could hold back the adoption of these newer, more efficient methods.

3. Lack of Binding Authority- UNCITRAL instruments are non-binding unless they are

integrated into domestic law or treaties. Unlike ICSID, UNCITRAL doesn’t have an enforcement body.

The Mauritius Convention on Transparency has seen relatively low ratification rates, which limits its

effectiveness.®®

C. Structural and Geopolitical Considerations-

The impact of UNCITRAL’s reforms is shaped by larger global legal and political dynamics.®*

1. Multipolar Legal Order- The emergence of regional arbitration centres, like SIAC in Singapore,
HKIAC in Hong Kong, and AFSA in Africa, leads to diverse interpretations and applications of
UNCITRAL standards. Various competing initiatives, such as the dispute resolution system tied to the
Belt and Road Initiative, highlight priorities that differ from those of UNCITRAL and the traditional
Western reform models.

2. North-South Tensions in ISDS Reform- Many developing nations are concerned about losing their
ability to shape policies due to the rigid nature of court-like ISDS frameworks. There’s a growing
demand for reforms that strike a balance between procedural fairness and respect for state regulatory
powers.

3. Capacity Building and Technical Assistance®*- Successful implementation goes beyond just legal
reforms; it also involves training judges, lawyers, and arbitrators. UNCITRAL has been proactive in
promoting legal harmonization through capacity-building initiatives, but these efforts need ongoing
investment and collaboration to truly succeed.

1.6 Critical Analysis and Future Directions: -

UNCITRAL’s reform efforts show a careful consideration of the changing landscape of international
arbitration. While many of these initiatives are indeed forward-thinking, there are still ongoing discussions
about whether they are enough, practical, and consistent. In this section, we’ll take a closer look at
UNCITRAL’s recent developments, point out any lingering gaps, and suggest ways to enhance the system
so that arbitration continues to be a trustworthy, fair, and accessible way to resolve disputes:

A. Assessing the Strengths of UNCITRAL’s Reforms:

UNCITRAL is making significant strides in leading the way for better arbitration processes around the
globe. Here are some of its standout contributions:

1. Procedural Innovation- The introduction of Expedited Arbitration Rules is a smart answer to the
common complaints that arbitration can be slow and costly. By embracing digital technologies and
promoting virtual hearings, UNCITRAL is making arbitration more accessible and responsive, especially
in the wake of the pandemic.

3 UNCITRAL. (2014). Mauritius Convention on Transparency.
https://uncitral.un.org/en/texts/arbitration/conventions/transparency

34 Cremades, B. (2021). Multipolarity in international arbitration: Emerging centres and global competition. Arbitration
International, 37(1), 1-24. https://doi.org/10.1093/arbitration/abaa019

35 UNCITRAL. (2022). Technical assistance and capacity-building activities: Annual update. United Nations Commission on
International Trade Law. https://uncitral.un.org/en/technical assistance
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2. Promotion of Transparency- The Mauritius Convention and Transparency Rules are a game-changer

for investor-state arbitration, bringing previously private proceedings into the public eye and boosting

their legitimacy.

3. Ethical Standard-Setting- The Draft Code of Conduct for Arbitrators and Judges tackles long-standing

issues like conflicts of interest, repeat appointments, and insufficient disclosure, which helps to build trust

in arbitral institutions.

4. Inclusive Reform Process- UNCITRAL has fostered a collaborative environment where states, civil

society, academics, and practitioners can all contribute to shaping reforms—ensuring that these changes

are well-informed and balanced.

B. Persistent Weaknesses and Critique:

Despite the strides made, there are still several hurdles that hinder the effectiveness and acceptance of

UNCITRAL’s reforms:

1. Lack of Binding Force- A lot of UNCITRAL’s instruments are still considered soft law, meaning their

influence relies entirely on whether states or parties choose to adopt them voluntarily. The Mauritius

Convention has only seen a handful of ratifications, and significant reform proposals like the Multilateral

Investment Court are still in the negotiation phase.

2. Procedural and Cultural Inflexibility- Certain jurisdictions are hesitant to embrace reforms that

conflict with their legal traditions or economic interests, such as the appellate review mechanism or the

prohibition on double-hatting. There’s ongoing scepticism about whether expedited or early-dismissal

procedures could jeopardize due process, especially in complex or high-stakes cases.

3. Incomplete Solutions to Power Imbalances- Efforts to reform ISDS haven’t fully tackled the power

imbalances between states and large multinational investors. There are worries that even with reforms, the

mechanisms might still favour wealthy claimants who can take advantage of procedural loopholes.

C. Emerging Challenges and Areas for Development:

As arbitration continues to change and grow, UNCITRAL will have to adjust its framework to keep up

with new global challenges:

1. Climate and Environmental Disputes- With the increase in climate-related claims—especially in

investor-state arbitration—there's a pressing need for rules that incorporate sustainability, environmental

principles, and protections for the public interest.

2. Technology and Data Protection- The rise of Al, cloud computing, and virtual hearings calls for a

strong cybersecurity framework, which should include model protocols for data protection, confidentiality,

and Al-assisted decision-making.

3. Access to Justice for Smaller Claimants- UNCITRAL should investigate ways to make arbitration

more accessible for small and medium-sized enterprises, indigenous communities, and parties with fewer

resources—perhaps through fee caps, legal aid options, or regional arbitration centres.

4. Balancing Uniformity with Diversity- As arbitration becomes more global, UNCITRAL

will need to find ways to harmonize procedures while still honouring the legal diversity found in regions

like Africa, Latin America, and Asia-Pacific.

D. Recommendations for Future Reform:

Based on the critical analysis above, here are some recommendations to steer the next phase of

UNCITRAL’s reform agenda:

1. Encourage Broader Ratification and Implementation- Let’s ramp up outreach and provide
technical support to help more regions, especially developing ones, adopt important instruments like
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the Mauritius Convention and Expedited Arbitration Rules.

2. Strengthen Enforcement Mechanisms- It’s essential to create more robust compliance and
monitoring systems for ethics codes and procedural rules. This could involve teaming up with arbitral
institutions or treaty mechanisms.

3. Incorporate Sustainable Development Principles- Future model laws or arbitration guidelines
should consider climate commitments, human rights, and public interest exceptions.

4. Promote Cross-Institutional Cooperation- We should work together with ICSID, PCA, ICC, and
regional arbitral bodies to harmonize rules, foster innovation, and prevent any overlap or
fragmentation.

5. Invest in Capacity Building- Let’s focus on training arbitrators, educating judges, and providing
multilingual resources to empower local legal communities to effectively carry out these reforms.

1.7 Conclusion: -

UNCITRAL has shown a strong dedication to improving arbitration by introducing new procedures,
enhancing transparency, and pushing for systemic changes. This commitment has truly transformed the
world of international dispute resolution. In a time when investor-state disputes are on the rise, digital
advancements are reshaping industries, and there’s a growing demand for accountability, the organization
has rolled out reforms aimed at boosting efficiency, elevating quality, and restoring trust in both
commercial and investment arbitration.

The introduction of tools like the Expedited Arbitration Rules, the UNCITRAL Transparency Rules, and
a Code of Conduct for Adjudicators demonstrates a proactive response to issues like delays, high costs,
lack of clarity, and ethical concerns in arbitration processes. Additionally, initiatives such as the
Multilateral Investment Court and appellate mechanisms are significant moves toward structural reform,
even as discussions about sovereignty, fairness in procedures, and implementation continue.

Yet, despite these positive strides, UNCITRAL’s impact still hinges on the political will of nations, the
active involvement of arbitration institutions, and the willingness of legal communities to adapt. The real
challenge is not just in creating forward-thinking rules but also in ensuring they are genuinely embraced
across various legal systems and jurisdictions. Ongoing gaps in enforcement, pushback against certain
reforms, and the inconsistent adoption of tools like the Mauritius Convention on Transparency underscore
the importance of ongoing capacity-building, open dialogue, and the development of inclusive norms.
Looking to the future, UNCITRAL needs to keep being a neutral, inclusive, and forward-thinking platform
that connects different global legal cultures and responds to new challenges—whether that’s climate
Jjustice, technological advancements, or ensuring access to justice for marginalized groups. Only by taking
this comprehensive approach can arbitration truly evolve into a modern, responsive, and fair system of
international justice.

In short, the work being done by the UNCITRAL Working Group isn’t just about changing institutions;
it’s also a clear indication that the global legal community recognizes its duty to maintain and improve the
ways we handle international disputes. As arbitration steps into a new chapter, the guidance from
UNCITRAL is more important than ever.
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